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REPORT ON JUDICIAL REFORM
THE JUDICIARY, TWO YEARS LATER

The long-announced judicial reform began by adopting the National Judicial Reform Strategy in May 2005, the Constitution in November 2006, and a set of judicial laws in December 2008.

By all mentioned acts, the Rule of the Law has been consistently regulated through the division of power into three branches: legislative, executive and judicial. In many places in the Constitution judicial power is explicitly expected to be independent, which means that legislative and executive powers cannot establish control over judicial power (articles 3, 4, 142 and 149 of the Constitution).

By mentioned acts, the goal of the judicial reform - which is the Rule of the Law, based on independent and available courts, on efficient, competent and honorable judges, and on transparent and responsible judiciary, which would be able, through controlling decisions of administrative bodies, to introduce the Rule of the Law in all institutions, and in that way to restore citizens' trust in the judiciary - has been elaborated.

Today, six years after adoption of the Strategy and the Constitution, four years from passing of the set of judicial laws and two years from the beginning of enforcement of mentioned acts, we must answer which results have been accomplished by the judicial reform. It will be very difficult to answer that question, because, before the passing of the set of judicial laws, a previous analysis of the judiciary condition - which would have been an initial basis with whose help, by a comparative method, correct data could have been obtained - hasn't been conducted.

During these two years, the High Judicial Council and the Ministry of Justice didn't provide an analysis of accomplished results in regard to the decrease of the number of cases, and to the improvement of the courts' work quality, nor the analysis of the effects of courts' network change.

The Anti-Corruption Council believes that, after two years, a review of the justice system condition must be made in order for problems and mistakes to be highlighted, as well as that directives for further course of the reform must be determined.  

Goals of the reform:

A. Judiciary independence

B. New network of courts

C. Decrease of the costs for judiciary and citizens

D. Changes of procedure regulations for the sake of efficiency

E. Change of perception of independence and corruption in the judiciary

A. JUDICIARY INDEPENDENCE

By the Constitution, independence of judiciary is guaranteed through:

- independence of judicial power;

- permanence of judicial function;

- protection of judges' and prosecutors' position.

a. Independence of judicial power

Independence of the judiciary is the basis of democracy in every society. Independence of judges and prosecutors is the basic principle guaranteed by the Constitution.

Independence of judicial power means that judicial administration too must be independent from executive power, because judicial administration is an inseparable part of judicial power. The Law on Organization of Courts prescribes a dual administration of the Ministry of Justice and the High Judicial Council with corresponding jurisdictions. Not entering into the constitutionality of this legal solution, which mixes two branches of power with the domination of executive over judicial power, we must warn about complete untenability of such organization of judicial administration, for the law doesn't establish a balance between these branches of power regarding jurisdiction, supervision and control of courts' work as well as regarding adoption of the Rules of Court.

Namely, the provisions on the judicial administration jurisdiction, which is exercised by the High Judicial Council and the Ministry of Justice, are clearly resulting in the dominant position of executive over judicial power, for the rights given to the Ministry enable full control of the work of courts and judges.

The Rules of Court, act which regulates the work of the courts, is established by the minister in charge of judiciary. Enforcement of the Rules is supervised and controlled by the Ministry of Justice, without the participation of the High Judicial Council. The Minister of Justice has the right to make a final decision about the number of needed judges and prosecutors, through giving consent on already made decision of the highest judicial organs. This authority of the Minister of Justice is inconsistent with the principle of independence of judicial power.

The principle of incompatibility of functions, for the sake of independence of the judiciary in regard to the remaining two branches of power, isn't consistently realized by the law on High Judicial Council. Namely, in article 11 of mentioned law, the incompatibility of functions is regulated in a way that explicitly prescribes that members of the High Judicial Council from among attorneys and professors cannot be on the functions of legislative and executive power. However, this principle isn't consistently applied in regard to the Minister of Justice (executive power) and the President of the Committee for the Judiciary (legislative power), who are members of the High Judicial Council ex officio, even though they have functions in executive and legislative power.

The judiciary's budget isn't completely separated from the budget of executive power, so even on that level we cannot talk about independence and equality of judicial power in regard to executive and legislative power. The High Judicial Council made a decision to transfer its budget-related rights to executive power, thereby transferring part of its jurisdiction to executive power without legal basis.

b. Permanence of judicial function

Transitional and ending provisions of the Law on Judges prescribe general re-election and election of judges, which is deviation from the basic constitutional principle of permanence of judicial function. Politicians' interpretations that re-election issues from constitutional law aren't acceptable, for, when it has to do with basic constitutional principle that guarantees independence of judges, every interpretation must be restrictive and in accordance with this principle.

Thus, executive power did, without participation of the judiciary, make a decision about general re-election and election of judges by the first composition of the High Judicial Council, whose election is displaced from the judiciary, for it is elected by the Assembly. The Assembly didn't, on time and in legal manner, carry out election of the first composition of the High Judicial Council, for it refused to elect a member from among professors who was originally nominated by authorized faculties, and did the same with a member from among attorneys, so the highest judicial power has worked in incomplete composition. Executive and legislative power has, by the Law, corrupted members of the first composition of the High Judicial Council from among judges, who were privileged by being exempted from the general election and were given the right to advance, without open competition, after the end of their mandate, into the higher level courts. That is a kind of naked corruption, for whenever the exemption of certain persons from a general rule takes place, with gaining privileges and compensations, there has to be some returned favors involved. In this case it meant conducting election without any criteria and procedures, according to the standard of executive power.

Because of the absence of clearly determined procedures and previously established standards and results of the work of every judge, the High Judicial Council has worked intransparently, depriving the judges from their right to attend the discussion of their applications, as well as from the possibility to have access to all the evidences related to the fulfillment of the requirements of re-election. In that way, the High Judicial Council didn't provide the judges a fair decision about their applications. The High Judicial Council has also refused to justify its decisions, that is to inform the judges about clear reasons because of which they hadn't been elected, trying to disable the judges to use the appeal to the Constitutional Court, as a regular legal remedy determined by the Constitution, for without a clear reasons for non-election the judges haven't had a possibility of using efficient legal remedy.

The first composition of the High Judicial Council didn't establish the procedures on the basis of which the fulfillment of the criteria of competence, capacity and integrity could be determined, although these criteria are the basis of rank list making, which is the only objective assessment regarding the fulfillment of mentioned criteria. Our expert public, as well as international community, discovered many mistakes in re-election, that is in election, which must be corrected, and pointed to numerous defects in the process of judges' re-election and appeals of nonelected judges, to intransparency, violation of procedures and standards, inconsistent application of criteria, and acting of the High Judicial Council in incomplete composition and under the influence of outside pressures.

The mistakes made cannot be corrected by making new mistakes, and that's what happened in the revision of concluded re-election. The judges were deprived, by the law, from their right to appeal to the Constitutional Court as efficient legal remedy, and it was decided that about appeals, as well as about objections, should again be decided by the same organ that had made the decisions in the first place. Appeal to the Constitutional Court, as a legal remedy guaranteed by the Constitution, was transformed into objection, as an exceptional legal remedy, which isn't, nor could be, efficient legal remedy. Such provisions of the Law on Judges are contrary to the basic constitutional principles and international standards: that about legality of individual decisions made by organs and organizations which perform public authority (the High Judicial Council) should be decided by the court in appropriate proceedings; that everyone has a right of efficient legal remedy; that about efficient legal remedy cannot be decided by the same organ regardless of its personal composition (all members of the permanent composition of the High Judicial Council have also been members of the first composition, except members from among judges). Nonelected judges were deprived from their right to efficient legal remedy, but the Constitutional Court was also deprived of its jurisdiction, due to its dysfunctionality. If the state failed to make the court functional, that's not the excuse for depriving judge from his right to efficient legal remedy, nor for that reason the Constitutional Court could be deprived of its constitutionally determined jurisdiction in deciding about judges' appeals.

Two years later, final decisions about objections, that is appeals of the judges still haven't been made. Since the beginning of its work, on July 20th 2011, the High Judicial Council has held 26 sessions. In these sessions, the total of 462 decisions have been made, among which 359 judges' objections were dismissed, and 84 were accepted, which means that from the total number of objections less than one-fifth was accepted. When we analyze results of the High Judicial Council deciding about objections, it turns out that much greater number of objections was accepted in the beginning of revision than in its later stages, as well as that results of different commissions are completely different and discordant. This raise a doubt that the High Judicial Council hasn't apply the same criteria to all nonelected judges, as to previously elected judges, meaning that it hasn't equally treated all objection applicants.

Even now, the High Judicial Council still works in incomplete composition, with scandals such as the suspicious arrest of one member of the High Judicial Council, with the resignation of another member who raised very serious objections to the legality of work of the High Judicial Council, and with participation of a member who was found by the Anti-Corruption Agency to be in a conflict of interest. All this indicates that the reform devised and by now mainly realized by the executive power didn't yield expected results.

c. Protection of judges' and prosecutors' position

About the protection of position of re-elected and elected judges and prosecutors in this moment nothing can be said, because a revision of procedure regarding re-elected as well as for the first time elected judges is yet to be prepared. The fact that re-election and election of the judges since the first composition of the High Judicial Council two years ago haven't been finally concluded (the commissions are being established just now) is bringing anxiety, insecurity and fear among judges, which is contrary to standards, constitutional principles, laws and to the Code of Judicial Ethics.

In accordance with the Law on Judges there was an obligation that election of the court's presidents be conducted in the period of three months, that is at latest till March 31th 2010. However, presidents of the courts, two years after the deadline had passed, still haven't been elected, which endangers their security and performance of their jurisdictions in accordance with the Law on Judges.

B. NEW NETWORK OF COURTS

The Law on Organization of Courts establishes new network of courts for the sake of:

- decrease of corruption in small towns

- even burdens of the judges

- decrease of the number of judges in the interest of more efficient work of the courts

- reducing the costs of court proceedings

The High Judicial Council and the Ministry of Justice in two years didn't conduct analysis whether any of mentioned goals was accomplished.

After the reform, justice has become physically unreachable, because to some courts one must travel more than hundred kilometers. However, justice is unreachable also because of increase of the costs, caused by new network of the courts and increase of the taxes.

About even burdens of the judges nothing can be said, because judges are burdened differently. The judges in Belgrade and few other larger cities are much more burdened than judges in smaller courts.

Every judge was assigned significantly larger number of cases in regard to the period before introduction of new network of courts. Number of cases by judge in inquiry and criminal courts has been increased up to 8 times, which is a big problem considering the expiration of criminal charges. Uneven burden of judges and courts is multiply increased and ranges in primary courts more than 20 times in inquiry, 26 times in litigation and 18 time in criminal courts, in higher courts 34 times in inquiry, 100 times in criminal courts, and in appeals it's doubled, nearly tripled in secondary criminal matter (from the report of the Judges Association of Serbia).

C. COSTS

The costs of judiciary reform include the total costs of new business premises (renting or buying new court buildings), costs of adaptations, costs of old court buildings in which only court units are located (in the court building in Obrenovac there is a large unused space because three floors of the building are empty), current costs, as well as increased costs of court taxes. The costs include all costs caused by performing judicial function in court units (costs of travel, wages, other costs of judges and employees who occasionally perform their functions in court units), as well as costs of parties and attorneys, costs for renting judges' and prosecutors' apartments, compensations for secluded life, ergo all costs brought by new network of courts.

The Anti-Corruption Council requested data on costs of new network of courts from the Ministry of Justice, the Ministry of Finance, and the Judges Association of Serbia. However, the Council hasn't got complete and useable comparative data regarding the costs before the courts' network reform and costs after executed reform.

From the Ministry of Finance the Council only got excerpts from the Proposed Law on the Closing Budget of RS for 2009 and 2010, and a Sheet from the Treasury General Ledger for execution by function 330 for 2009, 2010 and 2011. However, data are incomplete and on their basis it cannot be established whether costs are increased or decreased.

All these facts, as well as introduction of high court taxes, indicate that court system has become more expensive and slower, and justice more unavailable.

D. CHANGES OF REGULATIONS

One of the the goals of judiciary reform was a change of procedure laws which should have brought about faster conclusion of the proceedings, that is a reasonable length of the trial. That's the case with the Civil Procedure Code and the Criminal Procedure Code which were passed in order for proceedings before courts to be sped up, but some solutions from those codes were to the detriment of fair trial. Reasonable length of the trial cannot result in rendering unfair and illegal judgements, that is in being to the detriment of fair trial, because there must be a balance between the reasonable length and the fair trial. Shortening of the terms will surely lead to an efficient trial. But to what extent will the party's rights to fair trial and to establish truth be disabled by those short terms, now is too soon to tell - we'll get the answer through enforcement of the law, although the expert public already made objections regarding unrealistic terms and abandoning the principle of material truth.

By the Civil Procedure Code and the Criminal Procedure Code the court renounced its obligation to establish the material truth in proceeding. Giving up the principle of establishing material truth in the Civil Procedure Code can be accepted, because the right to peaceful enjoyment of property is a relative right which can be limited under certain circumstances.

However, giving up the material truth in criminal procedure isn't in accordance with the right which is being protected, because the right to liberty and security of person is an absolute right which cannot be limited. The criminal procedure is expected to establish the truth, not to determine who was more successful in arguing and who made better impression on the court. Giving up the material truth is especially dangerous when we have two unequal subjects in proceeding, on one side the prosecutor who is given very large authorities in prosecution inquiry, and on the other side the accused who is often unable to hire a defense attorney, who isn't legally educated and competent. Fair trial includes equality of the parties in proceeding, which isn't provided by these solutions from the Criminal Procedure Code.

E. CHANGE OF PERCEPTION OF INDEPENDENCE AND CORRUPTION IN THE JUDICIARY
a. Perception of independence of the judiciary

According to the latest Report on global competitiveness of the World Economic Forum for 2011-2012 regarding the judiciary independence, out of altogether 142 countries Serbia was ranked on 128th place. According to their research for 2008/2009 Serbia was on 106th place, so it can be concluded that the perception of independence of the judiciary worsened after the conducted reform.

b. Perception of corruption in the judiciary

Research on the citizens' perception of the corruption level in Serbia as well as on their experiences with corruption was conducted by the Medium Galup for UNDP. Comparing the research on measuring corruption from November 2011 with researches conducted in 2009, and in March and October 2010, it can be concluded that the perception of corruption in judiciary organs worsened. The opinion that the judiciary is too corrupt to deal with corruption is in the rise, for in October 2009 79% of respondents were of that opinion, in March 2010 81%, in October 2010 80%, and in November 2011 83%. Regarding institutions in which corruption is most present, the judges occupy third place behind political parties and health services. On the basis of Anti-Corruption Agency's data concerning citizens' denouncements about the actions of judiciary, we can notice that the number of complaints on the work of judiciary has been doubled. So in 2010 Agency received 41 denouncements, and in 2011 even 84 denouncements. On the basis of Anti-Corruption Council's data too it can be noticed that the number of denouncements with objections on the work of judiciary has been increased - so in 2009 20 denouncements were received, and in 2011 32.

CONCLUSIONS AND RECOMMENDATIONS OF THE COUNCIL

1. We believe that the conditions for dismissal of the president of the Supreme Court of Cassation and the judges, members of the first composition of the High Judicial Council - who, through the procedures of re-election and election, showed incompetence, unconscientiousness, and unworthiness for performing judicial function - have been met.

2. We believe that the work of the minister in charge of the judiciary should be investigated, because:

- she has deceived both our and foreign expert public by giving untruthful statements,

- she took part in illegal work of the High Judicial Council, which was responsible for re-election and election of the judges even after two years still not being concluded,

- even after two years we don't have correct comparative data on previous results of the work of judiciary and on results after realized reduction of the number of judges, that is after re-election and election of judges and introduction of new network of courts, in terms of courts availability to the citizens, as because of introduction of high taxes, so because of high costs of travel,

- election of the presidents of the courts hasn't been concluded in legal time.

3. We believe that allegations of the judge Milimir Lukic, member of the permanent composition of the High Judicial Council, should be examined, and that it should be determined whether there were illegalities in the work of this body, as well as that appropriate measures toward every member of the permanent composition of the High Judicial Council should be taken.

4. We believe that the High Judicial Council is obliged to finally decide about appeals, that is objections of nonelected judges in legal and quality manner in accordance with the rules which were in effect for re-election of all judges, because in application of the rules all judges must be equal.

5. We believe that the work of the Constitutional Court should be investigated, because the Constitutional Court allowed the High Judicial Council to decide about appeals of the judges, which were filed as a regular legal remedy, like they were objections, which are legal remedies of less power and importance. Appeal to the Constitutional Court as legal remedy is regulated by the Constitution and that constitutional right cannot be denied to the judges, that is they cannot be denied a right to judicial reassessment of the decisions made by the High Judicial Council. Therefore, appeal cannot be by force transformed into objection, nor the judge can be by law denied appeal as efficient legal remedy, nor the Constitutional Court can be denied its explicitly determined authority to question the decisions of the High Judicial Council, when it has to do with the statutory rights of the judges.

6. We believe that the needed number of judges should be reassessed on the basis of previously determined criteria.

7. We believe that the enforceability of procedure laws from all fields of the law (litigation, criminal, administrative, enforcement) should be reassessed.

Belgrade, April 23th 2012

VICE PRESIDENT

Prof. Dr Miroslav Milićević
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